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Delegations will find attached a Presidency note on "The Regulation on foreign subsidies distorting the internal market" for the policy debate at the Competitiveness Council on 24 February 2022.
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ANNEX

Proposal for a Regulation on foreign subsidies distorting the internal market

I.Purpose of the proposal for a Regulation
The international and European framework does not fully make it possible to correct the distortions caused by public support granted by third countries to undertakings active in the internal market. At the international level, WTO rules are not sufficiently effective in combating unfair trading practices linked to State intervention in the economy, in particular with regard to distortions that do not affect trade in goods. At European level, the European Commission's control of State aid applies only to aid granted by the Member States. None of the regulations in force specifically refers to foreign subsidies whose sole purpose is to facilitate the acquisition of companies or the award of public contracts within the internal market.
As noted by the Commission in its White Paper published in June 2020, this legal vacuum can undermine fair competition in the internal market and therefore have negative effects on growth, business competitiveness and consumer protection, thereby undermining the achievement of the Union's long-term objectives,  including those identified in the Union Industrial Strategy adopted on 5 May 2021. 

At international level, the Commission has undertaken to start work on modernising WTO rules to respond effectively to distortions of competition and is continuing its efforts to this end vis-à-vis its partners. At European level, the conclusions of the European Council of 21 and 22 March 2019 invited the Commission to identify ways to fill this legal gap in order to fully address the distortive effects on the single market caused by foreign subsidies in the internal market. It is for this reason that the European Commission published on 5 May 2021 the proposal for a regulation on foreign subsidies distorting the internal market. 
The adoption of an instrument intended exclusively for the problem of foreign subsidies from third countries in the context, in particular, of an acquisition of a company or the submission of tenders when awarding public contracts within the internal market, is therefore a new essential lever to guarantee fair competition in the internal market.
Under the legislative proposal, the European Commission would be empowered to investigate subsidies granted by the public authorities of a third country to companies carrying out an economic activity within the internal market. The Commission would thus have the power of investigation enabling it to examine concentrations and tenders submitted in the context of a public contract involving a subsidy from third countries. It will also be given the possibility to examine, on its own initiative, any economic activity carried out on the internal market and involving a subsidy from third countries. 
The European Commission would have at its disposal a wide range of measures (reduction of market presence, disposal of certain assets, repayment of the foreign subsidy, etc.) in order to restore fair competition in the event of foreign subsidies distorting the internal market. 

II.Next steps
In line with the Trio's programme, the French Presidency considers that the correct application of competition rules is essential at global level, and is determined to take forward work on the Commission's proposal on foreign subsidies distorting the internal market.  The examination of this text in the Working Party on Competition was initiated under the Portuguese and Slovenian Presidencies and is currently continuing under the French Presidency.
These technical discussions showed broad support from Member States for the general scheme of the Commission's proposal and its early adoption. 
Ministers are called for an exchange of views on the following issues:
a) Do you share the European Commission's observation of the legal vacuum in the area of instruments to combat distortions caused by foreign subsidies and, consequently, of the need for the proposal for a regulation to be adopted and enter into force as soon as possible?
b) Do you agree with the general scheme of the instrument proposed by the European Commission?
c) Do you agree with the centralised implementation of the instrument by the European Commission, with a view to promoting harmonised implementation within the internal market?
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